e L'air Debt Collection
sivatine NSyl Practices Act

taylorporter.com

Coulter McMahen | B : FD(:PA /

coulter.mcmahen@ ! 4 CTION
taylorporter.com ,_.f' | FAIR DEII;A (?T(;Iélﬁ%

ACT A~




Background
| LOUISIANA'S LAW FiRM® |

LOUISIANA'S LAW FIRM®

e The Fair Debt Collections Practices Act WHAT YOU NEED TO KNOW ABOUT
“FDCPA”), 15 U.S.C. §§ 1692-1692p, was

enacted on September 20, 1977.

 The purpose of the FDCPA was to eliminate
certain abusive, deceptive, and unfair debt
collection practices.

e The debts covered under the FDCPA are credit The Fair Debt Collection Practices You have one year to
. . Act (FDCPA) is a consumer file a complaint after
card debt’ auto 108.118, medical blllS, student protection law that prohibits the violation occurs.
loans, mortgage, and other household debts. certain debt collection methods.

However, business debts are not covered.
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e Sources: Marx v. Gen. Revenue Corp., 568 U.S. 371, 374

You can complain about The FDCPA
fn. 1 (2013) illegal debt collectors only applies to
even if you have a debt. personal debt.

* https://'www.consumer.ftc.gov/articles/debt-collection-fags



https://www.consumer.ftc.gov/articles/debt-collection-faqs

Relevant Definitions

* A “creditor” is any person who offers or extends credit creating a debt or to
whom a debt 1s owed.

* A “debt collector” 1s any person who uses letters, phone calls, emails, text
messages, soclal media 1n any business the principal purpose of which 1s the
collection of any debts, or who regularly collects or attempts to collect, directly
or indirectly, debts owed or due or asserted to be owed or due another.

« The FDCPA also extends coverage to “any creditor who, in the process of
collecting his own debts, uses any name other than his own which would indicate
that a third person is collecting or attempting to collect such debts.”



Relevant Definitions

* The term “debt collector” does not include —

 Any officer or employee of a creditor while, in the name of the creditor,
collecting debts for such creditor;

« Any person collecting or attempting to collect any debt owed or due or
asserted to be owed or due another to the extent such activity is:

* Concerns a debt which was originated by such person; or

* Concerns a debt which was not in default at the time 1t was obtained by
such person.
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Application to Businesses
[ ovanas v e

* Creditors who collect in their own name and whose principal business is
not debt collection are not subject to the FDCPA.

 However, if a business hires an attorney or collection company to collect the
debt, then that attorney or company would be subject to the requirements

of the FDCPA.

Sources:

« 15 U.S.C. § 1692a(6).

Sabeta v. Baptist Hosp. of Miami, Inc., 410 F. Supp. 2d 1224, 1242 (S.D. Fla. 2005).
Aubert v. American Gen. Fin., Inc., 137 F.3d 976, 978 (7th Cir. 1998).

Stafford v. Cross Country Bank, 262 F.Supp.2d 776, 794 (W.D. Ky. 2003).

Bleich v. Revenue Maximization Group, Inc., 239 F.Supp.2d 262 (E.D.N.Y.2003).



* Debt collectors can call you, or send letters, emails, or text messages to collect a debt.

 However, a debt collector must send you a written “validation notice”
within five days of first contacting you. The notice
must say:

* how much money you owe;
* the name of the creditor you owe it to; and
 what to do if you do not think it is your debt.

« If a debtor disputes that he owes the debt, he can send the debt collector a letter stating he
does not owe any or all of the money, or asking for a verification of the debt.

« If debtor sends the letter within 30 days of getting the validation notice, the debt collector has
to send you written verification of the debt, like a copy of a bill for the amount you owe, before
1t can start trying to collect the debt again.



Debt Collector Obligations in General

 Debt collectors cannot contact you at inconvenient times or places. For
example, they cannot contact you before 8:00 a.m. or after 9:00 p.m., unless
you agree to it.

* Debt collectors also cannot contact you at work if they are told you are not
allowed to get calls there.

* Debtors can prevent a debt collector from contacting him, at any time, by
sending a letter by mail requesting the debt collector cease all contact.

« A debt collector generally cannot discuss your debt with anyone but you or
your spouse.
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Debt Collector Obligations in General
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« If an attorney is representing you, the debt collector has to contact the attorney.

* Debt collectors cannot harass you, threaten you, or engage in unfair practices.

WE MISSED
~\ A REPAYMENT

* For example: HONEY, T TUINK

* they cannot threaten you with violence or harm;

* use obscene language;

* repeatedly use the phone to annoy you;

* misrepresent the amount you owe;

* lie about being attorneys or government representatives;

* claim legal action will be taken against you if it 1s not true; or

» take or threaten to take your property unless it can be legally done.

Source: https://www.consumer.ftc.gov/articles/debt-collection-fags
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Legal Analysis

* Debtors can sue a debt collector in state or federal court within one year of
the date the FDCPA was violated.

* In order to succeed on a claim, the debt collector must show:

1) He has been the object of collection activity arising from a consumer debt;
2) Defendant is a debt collector defined by the FDCPA; and
3) Defendant engaged in an act or omission prohibited by the FDCPA.

* Source: Meyer v. Christus Health, No. SA-17-CV-213-XR, 2017 WL 4295233, at *3 (W.D. Tex. Sept. 27, 2017).
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Creditor Obligations 1n Louisiana

* Louisiana has not enacted a separate State law that is substantially different from the
FDCPA. However, the Louisiana Fair Debt Collection Statute, La. R.S. 9:3562, 1s more
detailed as to creditors.

« La. R.S. 9:3562 provides that a creditor “shall not contact any person other than an
extender of credit or credit reporting agency who 1s not living, residing, or present in the
household of the debtor regarding the debtor’s obligation to pay a debt.”

 The statute prohibits creditors from communicating with third-parties about a
debtor’s obligation. Therefore, if there is no evidence that the creditor communicated
with a third-party, then debtor’s claim fails.

Source: Saragusa v. Countrywide, CV 14-2717, 2016 WL 1059004, at *5 (E.D. La. Mar. 17, 2016), aff'd sub nom. Saragusa
v. Countrywide Home Loans, Inc., 707 F. App’x 797 (5th Cir. 2017).



Creditor Obligations 1n Louisiana

 If the debtor has defaulted on his promise to pay, and if he has given specific notice in
writing by registered or certified mail, instructing the creditor to cease further
contacts regarding the debt, the creditor must limit mail contacts to one notice per
month so long as the notice is not designed to threaten action not otherwise permitted
by law.

» If the debtor has instructed the creditor to cease further contact, the creditor may
make a maximum of four personal contacts with the debtor for the purpose of settling
the obligation provided such contacts are not designed to threaten action not
otherwise permitted by law.

 There are no Louisiana decisions on what constitutes a personal contact. Therefore,
out of an abundance of caution, the personal contacts should be limited to mail.



Collecting on a Debt

« Submit documentation to your attorney substantiating the
genuineness of the claim in order to calculate the precise amount due.

* Ensure creditor does not accept payment from or conduct discussions
with debtor, because discussions might create an acceptance of less
than the amount due in accord and satisfaction.

* The third step 1s to locate the debtor and, where applicable, to make a
proper demand satisfying the requlrements for an award of attorney's
fees to the creditor if suit is required.

Source: § 9:1.Introduction, 2 La. Prac. Civ. Forms § 9:1
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Recommended Best Practices

* Creditors, collecting on their own debt, should be aware of the Louisiana Fair Debt Collection
Statute and strictly comply with the statute.

o If a parent company 1s collecting on behalf of one of its subsidiaries, it should detail its
relationship with the subsidiary and state that it i1s the creditor, if that is in fact the case. This
avolds the allegation that a creditor is using a name other than its own that would indicate a
third person 1s collecting or attempting to collect such debts.

 Out of an abundance of caution, businesses should ensure that its third party vendor has
written policies and procedures that require employees to act in accordance with the
requirements of the FDCPA.

* A creditor collecting on its own behalf does not have a duty to respond to a debtor’s demand
letter that mistakenly identifies the creditor as a debt collector. However, it would be prudent
to draft a form letter to the debtor acknowledging receipt of the letter.



